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INTRODUCTORY STATEMENT. 


At a recent meeting in the Superior Court in Salem, in mem- 
ory of Michael L. Sullivan, for many years an acknowledged leader 
of the Essex Bar and President of the Essex Bar Association, a 
portrait of him was presented to that Association and hung in the 
Salem Court House. His kindly influence throughout his commun- 
ity appears to have resembled that of some of the leaders of the 
bar of earlier generations in the different counties. We think 
those of the bar from all over the State who knew him will be glad 
to have his portrait reproduced here. A pamphlet containing the 
proceedings at the memorial meeting has been published by the 
Essex Bar Association. 


F. W. G. 





Entered as Second-Class Matter at the Post Office at Boston. 








MICHAEL L. SULLIVAN 


Of Salem 


(From a portrait recently presented to the Essex Bar Association and hung in the 
Essex County Court House) 





ew, 


— —_— ee oo oO aw ee _—— a - ee... 





a to 


a ee ae 


— 


THE SUPERIOR COURT, THE NECK OF THE BOTTLE, 
THE BURDEN OF LUXURIOUS LITIGATION, SOME 
STATISTICS, AND A WAY OUT. 


That there is deep discontent with the increasing congestion in 
the Superior Court cannot well be denied. Witness the flood of bills 
dealing with this question, now pending at the State House. The 
confused state of public opinion as to what should be done is evi- 
denced by the bewilderingly diverse remedies proposed, varying 
from an increase in entry fees to the removal of all motor vehicle 
eases from the courts to a commission. 

It is submitted that no one can deal scientifically with the prob- 
lem of court congestion, or formulate the procedure best adapted to 
meet the situation unless he first studies the facts. What are the 
facts as to the Superior Court, the number of cases on its docket, 
the number entered yearly, the number disposed of, the number 
tried? How much does each ease tried cost the taxpayers and what 
is the amount of the average verdict or finding? 

If these questions can be answered, we shall have made no small 
progress toward reaching a conclusion as to which remedy of the 
many advocated, is likely to prove the happiest. 

Can we unearth ‘‘the facts’’? Wecan. The facts are found in 
the official statistics published in the reports of the Judicial 
Council.* 

In the firm belief that a study of those statistics covering the 
last five years cannot fail to throw light upon the difficult problems 
pressing for solution, this paper has been prepared. 

The first part is largely statistical, with here and there a few 
obvious deductions thrown in. It is by all odds the more valuable, 
because only by analyzing those statistics, which are not a matter of 
individual opinion, but on the contrary, solid facts, is it likely that 
any sound policy ean be formulated. 





*Civil Business, Superior Court, for year ending: 
June 30, 1924, First Report, Judicial Council, p. 120 ff. 
June 30, 1925, Second Report, Judicial Council, p. 94 ff. 
June 30, 1926, Second Report, Judicial Council, p. 96 ff. 
June 30, 1927, Third Report, Judicial Council, p. 90 ff. 
June 30, 1928, Fourth Report, Judicial Couneil, p. 83 ff. 


(1) 
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The second part of this paper is offered with some hesitation. 
It discusses in the light of the writer’s deductions from the statis- 
tics, the feasibility of the various remedies proposed. It is realized, 
of course, that there will be no unanimity of opinion as to the best 
way out. The writer can only say that prior to his analysis of the 
statistics herewith presented, he had no preconceived theory to sup- 
port, and that his conclusions are based solely on what he believes 
the statistics indicate to be, for the present at least, the most effec- 
tive and at the same time the most economical solution. 


PART I. 
Some SratIsTIcs. 
I. Cases PENDING, NEw EnNtRrI1&Es, Cases TRIED. 


Table I shows the number and kind of cases pending in the 
Superior Court at the close of each of the last five years, excluding 
divorce cases which decreased from 5,326 on June 30, 1923, to 1,367 
on June 30, 1928, with only 469 being entered in that year. 


— 
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TABLE I 
Civit Cases Pennine In Superior Court # 
Increase Increase Increase 
or Jury | or or 
% For year ending Jury | Decrease | Waived Decrease Equity Decrease 
| 
June 30, 1924 
y No. July 1, 1923........ | 34,416 | | 8,993 | 9,185 
d No. June 30, 1924. . | 34,993 | 577 | 8,087 | — 906 | 10,704 1,519 
' 
, : en +} |}—_—— 
| 
June 30, 1925 
ti | 
No. July 1, 1924.........] 34,692 7,877 10,764 
No. June 30, 1925.........| 37,607 2,915 8,242 365 | 10,500 — 264 
. 
June 30, 1926 
No. July 1, 1925.........] 38,193 8,269 10,584 
No. June 30, 1926.........}| 39,739 1,546 8,917 648 7,577 | —3,007 
June 30, 1927 
No. July 1, 1926.........] 39,896 8,950 7,581 
No. June 30, 1927.........] 43,399 3,503 | 10,583 1,633 8,793 1,212 
| 
June 30, 1928 | 
| 
No. July 1, 1927.........] 43,399 ee 8,791 
No. June 30, 1928 45,217* 1,818 9,228 = 1,355 6,070 | — 2,721 
— as Tee | | 
, | | | : 
Total Increase for five years. | 10,801 235 | — 3,115 











#Statistics in this and following Tables refer to Civil Cases only. 
tThese figures are not given in the 4th Report, which groups both classes under the heading, ‘* Law.”’ 
Under “Law” the number of cases pending is stated as 53,986, 4th Report, p. 83, Col. 1. 
The ‘‘number pending at end of year including pending, ‘inactive cases’” is stated to be 52,687. 
, 4th Report, p. 84, Col. 4. 
__ If the 34,416 cases pending July 1, 1923, include inactive cases, as seems probable, the docket has increased 
j in the six year period 18,271 cases, instead of 10,801. 
*45,217 is the “‘number awaiting trial at the end of year.” 
4th Report, p. 85, Col 5C. 
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The obvious conclusion from Table I is that while jury cases 
pending at the end of June 30, 1928, have increased by ten thousand 
in five years, probably eighteen thousand, jury waived cases show 
only a trifling increase, and equity cases a considerable decrease. 

Table II shows the number of cases entered each year, the 


number tried and the number of days court sat for hearings and 
trials. 
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DISCUSSION OF 'T'ABLE IT. 


The figures for jury waived and equity entries show remark- 
able uniformity for the five years reported. That sort of litigation 
is running along on an even keel, and presents no new problem of 
congestion. It is in the jury cases that the sharp increase has 
taken place. 

There are two basic facts shown by the table. It appears 
clearly that under present conditions the jury output of the Court 
is strictly limited. It ean try only about 2,700 jury cases a year. 
This is the neck of the bottle. No matter how full the bottle be- 
comes, the court cannot relieve the pressure. The other fact is that 
the average jury case takes about one and one-quarter days to try. 
(3,374 — 2,672=1.26.) This mathematical fact repels any sugges- 
tion that the justices can, under existing conditions, make any 
marked headway in clearing the docket. 

It would seem that the speed with which the jury trials pro- 
ceed cannot be much accelerated. The neck of the bottle is not 
clogged apparently by delay for which the judges presiding over 
jury sessions are responsible. 


GENERAL CONCLUSIONS FROM TABLES I AND II. 


The figures in Tables I and II seem to warrant the following 
conclusions : 


1. Equity cases and jury waived law cases show no increase 
in the period covered, and hence neither class is responsible 
for the present congestion of the docket, though the hearing 
of equity cases presents problems of its own, especially as 
the number of the justices holding jury sessions so limits 
the number available for trying equity cases, as to compel 
recourse in this class of cases to masters, at an expense to 
the Commonwealth of about $150,000 annually. 


Jury cases show a startling increase in this same period. 


3. Such increase is largely, if not wholly, due to motor tort 
eases. The Judicial Council states (4th Report, p. 7) : 


bo 


‘«There were 3,204 motor vehicle cases entered in the 
Superior Court during the period, October to February, 
1926-1927, and 7,297 such eases during the same month- 
ly period 1927-1928. In other words, motor vehicle 
eases increased 127.7 per cent, while all other cases in- 
creased only 1.6 per cent.’’ 


4. Jury eases when reached are tried with reasonable speed. 








5. 


6. 
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There has been little, if any, increase in litigation in the 
last five years, with the exception of motor torts before 
juries. 

The congestion in the Superior Court is largely due to motor 
tort cases, and the only hope of relief lies in devising some 
method of disposing promptly of such cases. With the 
present number of judges and present methods of trial no 
relief is in sight. 


II. VeErpicts AND FINDINGS. 


In the study of congestion of dockets and possible methods of 
relief, it is of importance to ascertain what the moving litigant is 
likely to obtain as a result of his law-suit. 

In the Fourth Report of the Judicial Council, Appendix B, are 
set forth: 


1. 


The trial record for the year ending June 30, 1928, of the 

Superior Court for each county, showing among other 

things: 

(a) the number of tort and contract cases tried in jury and 
jury waived sessions, and 

(b) the number of verdicts and findings for both plaintiffs 
and defendants in law actions. 

The amount of each verdict or finding for a plaintiff in an 

action at law. 


An analysis of these figures presents an accurate and vivid pic- 
ture of the results of the hundreds of cases which pass through the 
court each year. 


th 


TABLE III 


VERDICTS AND FINDINGS 





















































TORTS 
} Jury | Jury WaIveD 
| Motor Torts | Other Torts Motor Torts | Other Torts 
| Verdicts | Verdicts | Verdicts Verdicts | Findings Findings | Findings Findings 
County | for Pitf. | for Deft. | for Pitf. | for Deft. | for Pitf. | for Deft. | for Pitf. for Deft. 
Barnstable.......| 1 o}/ of] 11| 0 | 0 0 6 
Berkshire....... 4 | 3 | 2 | 3 | : 2 0 | 0 
Bristol. . . pawl 29 | 21 8S | 6 8 | 1 1 | 0 
re 1 ae fe Soe ee 0 | 0 
SSR ee eis 0 | 108 105 | O 0 8 3 
Franklin........ 2} mj} 2) 2] .o 0 0 | 0 
Hampden........| - 0 | 77 | 55 0 | 0 | 13 3 
Hampshire...... | 3 2 | 5 | 5 | 1 0 0 | 0 
Middlesex........| 121 121 | 48 40 | 9 7 10 | 5 
Norfolk..........| 32 33 | 9 | 14 | 7 4 o}| 1 
Plymouth....... | 17 18 4 |] 12 | 2 0 tj 0 
Suffolk i 0 | 333 | 353 | 93 1 2% | 9 
Worcester....... | 8 | 43 | 20 | 20 9 4 | 7 | 4 
eee eee See ee ee ee ee ee 
| | 
OS be ees | 268 257 616 | 616 | 131 | 19 | 68 25 
| | 
CONTRACTS 
JuRY | Jury WaIveD 
| Verdicts for Finaings for 
County | Plaintiff | Defendant | Plaintiff | Defendant 
— ‘ icine = —_ uiasichiinicelcepnagcpenihel Sim eabacul sented elastics 
| | 
Barnstable........... 4 0 0 0 
Berkshire. ........... ‘| | 1 2 1 
Bristol nis dicot Drass 27 10 6 3 
_ a ae 1 0 0 0 
Essex eh ae ee ee 45 28 4 3 
Ns sixtninvintaaale!non 10 3 0 0 
eer re eer 20 9 5 3 
Hampshire............ creed 4 0 0 0 
Se eee j 67 19 13 8 
Norfolk ha AE an: Se 25 11 3 1 
a 7 5 4 2 
Oo EPO eee 199 117 52 12 
ree 28 12 9 5 
ENT. ae Sceaieshnie wal 444 215 98 38 \ 














*Motor Torts not segregated, and therefore are included in “Other Torts.’ It is particularly unfortunate 
that we have no data as to the number of motor tort cases tried in Suffolk. 
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TABLE IV 


SUMMARY AND ANALYSIS OF VERDICTS AND FINDINGS 



































TORTS 
Jury 
Moror Torts OTHER Torts 
| Percentage Percentage 
Verdicts | Verdicts Total of Verdicts Verdicts Verdicts Total of Verdicts 
for Plitf | for Deft Verdicts for Pitf for Pitf for Deft Verdicts for Pitf 
268 257 525 51 616 616 1,232 50 
Jury Warvep 
Moror Torts OruerR Torts 
Percentage Percentage 
Verdicts Verdicts Total of Verdicts Verdicts Verdicts Total of Verdicts 
for Pitf for Deft Verdicts for Pitf for Pitf. for Deft. Verdicts for Pltf 
131 19 150 87 68 25 93 | 73 
CONTRACTS 
JURY Jury WaIvep 
i 
| 
| | 
Percentage Percentage 
Verdicts Verdicts Total | of Verdicts Verdicts | Verdicts | Total | of Verdicts 
for Pltf. for Deft. | Verdicts | for Pitf for Pitf. | for Deft. | Verdicts for Pitf 
444 215 659 67 98 38 136 72 
TABLE V 
SuMMARY OF TABLE IV 
| Percentage of | Percentage of 
Total Verdicts | Total Verdicts | : Verdicts and | Verdicts and 
and Findings | and Findings | Total Verdicts Findings for Findings for 
for Plaintiffs | for Defendants and Findings Plaintiffs Defendants 
1,625 | 1,170 2,795* 58 42 
*Column 5A, p. 84, 4th Report gives number of cases actually tried as Jury Law wsee 2002 
Jury Waived 669 
3,341 


The figure 2,795 is the result of adding the returns from each county. The discrepancy of 546 may be 
accounted for possibly because of some error either in returns or in compilations by the writer, or because 
some cases were settled during trial, and before verdict. It does not seem likely that the discrepancy affects 
the general results shown by Tables IV and V. 


vi 
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The tables may be used for drawing certain deductions pro- 
vided it be kept in mind that they cover only one year, and that 
therefore our deductions are only tentative. 


TENTATIVE DEDUCTIONS. 

1. A plaintiff has about an even chance of recovering in both 
motor tort and other tort cases tried before a jury. It would not 
seem that this is a very profitable form of litigation. This observa- 
tion must be confined to the cases actually tried. There is no means 
of ascertaining what proportion of the 18,050 jury cases ‘‘finally 
disposed of’’ (4th Report, p. 84, Col. 3) are settled on terms favor- 
able to the plaintiffs. 

There is a wide gap between the 2,672 jury cases tried, and the 
18,050 finally disposed of. It would be illuminating if we knew 
more about the latter. 

2. A plaintiff seems to have a better cliance of recovery in tort 
cases in the jury waived sessions than before a jury, 87 per cent in 
motor torts, and 73 per cent in ‘‘other torts’’, against 51 per cent 
and 50 per cent, respectively, before a jury. These figures, if not 
merely an accident of one year, indicate that the general supposition 
that juries are more favorable to plaintiffs than are judges is 
erroneous. 

3. In contract cases, juries are more inclined to favor plaintiffs 
than in torts, 60 per cent against 50 per cent. 

4. In contract cases, jury waived, the plaintiff has a better 
chance than with a jury, 72 per cent of recoveries against 67 per 
eent with a jury. 

Note that in both tort and contract cases, the judges do better 
for plaintiffs than do juries. 

5. Out of the total number of eases tried, jury and jury 
waived, tort and contract, combined, the plaintiffs recovered only in 
58 per cent, that is a plaintiff has only a trifle better than an even 
chance of winning a law action in the Superior Court. 


III. Amounts RECOVERED By PLAINTIFFS. 

Having learned that a plaintiff in a law action in the Superior 
Court has apparently only slightly better than an even chance of 
recovering anything, it is of interest to ascertain how much the 
fortunate plaintiff is likely to recover. The exact amount of each 
verdict or finding in each county is given in Appendix B of the 
Fourth Report of the Judicial Couneil. 
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A summary of those figures, grouped according to the amounts 
is given in the following table: 
TABLE VI 
VERDICTS OR FINDINGS FOR PLAINTIFFS. YEAR ENDING JUNE 30, 1928 


Amount of Verdict or Finding 


| 





























$1 | $501 | $1,001 | $2,501 | $5,001 | $7,501 | $10,000 
to to | -to | to to to to Over 
$500 | $1,000 | $2,500 | $5,000 | $7,500 | $10,000 | $20,000 | $20,000} Totals 
| | 
Torts | 
| 
Jury: 
re | 
Motor Torts.....| 137 | 47 | 40 | 26 8 | 7 3 | 0 268 
Other Torts...... 274 94 132 | 65 24 | 17 10 4* 620 
| | | | 
| | 
Jury Waived: | 
| | 
Motor Torts.....) 53 | 28 | 26 | 12 5 | 2 3 | o | 129 
Other Torts......} 57 | 14 | 5 2 l | 1 2 0 | 82 
} | | 
— ie | _ Seinen - “ 
| 
; 
ConTRACTS | | | 
| 
A ee 210 | 99 | 8&7 26 8 5 6 | 2f | 443 
Jury Waived.....} 59 16 14) 7 s.| 0 Si. 2 | 99 
| | 
—_ ee Se ees See 
| Y | | 
. = | | | | | . 
wets... ...+-.| 790 | 298 | 304 | 138 | 49 | 32 | 24 6 | 1,641 
| | | | 
*$332,400 Tort for procuring breach of a builder’s contract. $39,746 
25,000 33,875 
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The percentages of the 1,641 verdicts and findings under $500, 
under $1,000, and over $1,000 are shown in Table VII. 



































TABLE VII 
PERCENTAGES OF VERDICTS OR Finpines UNDER $500, AND UNDER AND OvER $1,000 
$500 | $1 000 Over 
or Under | or Under $1,000 
a | 
Torts Per Cent. Per Cent. Per Cent. 
Jury: 
| ee ee 51 69 31 
NE RSs snes chen kawmedenwac 44 59 41 
Jury Waived: 

I No isk wine rw drain wows ones 41 62 38 
Sk | eee ee 70 86 14 
ee ore = 

| 

ConTRACTS | 
Jury.... Panbe Aett iela ck let Canta, nite 47 70 30 
Py WON co Soon ailetatdcccmenee 60 76 24 

| 

| 

eieciias ees 
ied Sisk aia cidareecahia aso ne oti 48 66 34 

u 
COMMENTS. 


The striking fact brought out by the two foregoing tables is the 
‘‘shocking level of inconsequentiality’’ to which our litigation has 
fallen. 790 out of 1,641 verdicts and findings, 48 per cent, nearly 
one-half, are for $500 or less. 1,088, 66 per cent, two-thirds of the 
whole, gave the plaintiffs $1,000 or less. In only 553 eases, 34 per 
cent of the total, did the successful litigant recover over $1,000. In 
only 111 cases out of the 1,641 reported was the recovery in excess 
of $5,000. 

In the amount of recovery, the figures show but small variation 
between the verdicts of juries and the findings of the judges. In 
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cases of motor torts plaintiffs seem to have fared a trifle better in 
the jury waived sessions in recoveries over $1,000, less well in 
‘‘other torts’’, and contracts. 

The difference is not significant, however, and as already sug- 
gested, too much stress should not be laid on the figures of one year 
only. 

However there is no escaping the significance of the combined 
figures. 3,341 jury and jury waived cases tried. Recoveries by 
plaintiffs in about 58 per cent—slightly over one-half. 48 per cent 
of the recoveries under $501, and 66 per cent under $1,001. 

One is appalled at the economic waste—the heavy financial 
burden falling upon the Commonwealth, the litigants and their 
counsel. 

The Judicial Council estimates the total expense per day of a 
jury trial at $500 (Fourth Report, p. 22). While it is not so 
stated, it appears from the context that the $500 is the expense to 
the Commonwealth alone. The cost, direct and indirect, to the liti- 
gants, can hardly be less than $200 a day for each trial. Our 
figures show that a jury trial averages 114 days. On that basis, 
each jury trial costs the taxpayers $625. 

The profit and loss of a successful jury trial—from the point 
of view of the plaintiff—set up in bookkeeping form may be tab- 
ulated as follows: 





BALANCE SHEET. 


JOHN DoE v. RicHarp Roe. 
Commonwealth of Massachusetts: 


ED oc ona cuihededwnwsamcauaae $625.00 
Plaintiff—Time spent consulting counsel, 1% 

days in court, witness fees, etc.—say... 150.00 
Defendant—Time spent consulting counsel, 

1% days in court, witness fees, etc.—say 100.00 
Fee for plaintiff’s counsel, say............ 100.00 
Fee for defendant’s counsel, say........... 50.00 
eS ee errr $1,000.00* 
MEE, acdc c ames eew seed ee va wee ae 125.00 





$1,125.00 $1,125.00 


*$1,000 is the outside amount recovered in 66% of the cases. The 
average of the 1,088 verdicts and findings for $1,000 or less would not 
amount to more than $500. 

The only point in the foregoing imaginary balance sheet of 
course is to bring out the fact that the cost, direct and indirect, 
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of inconsequential litigation before a jury in the Superior Court 
is no slight thing. 

Eliminating entirely the cost to the Commonwealth, it may 
well be doubted whether the return to a successful plaintiff, when 
the recovery is under $500—as it appears to be in almost one-half 
of the little more than one-half of the trials in which the plaintiff 
recovers anything—pays either the plaintiff or his attorney for the 
time and effort expended. 

Perhaps if it were more generally known that litigation is 
not generally ‘‘a gold mine’’, to a plaintiff, even when he is suc- 
cessful, fewer cases would be brought. 

One generalization seems safe, that the cost to everyone of 
litigation in the Superior Court is far in excess of the benefits 
likely to accrue, and that it would be of equal advantage to the 
Commonwealth, to plaintiffs, to defendants, and to trial counsel, 
if a less costly system of administering justice could be devised. 


PART i, 
REMEDIES PROPOSED. 


The concluding part of this paper will be devoted to a con- 
sideration of the several proposals before the Legislature for 
speeding or lightening the docket of the Superior Court. The 
attempt will be made to weight the several proposals in the light 
of the statistics presented above, in as scientific and unprejudiced 
a manner as possible. 


1. Do-NorHina. 


Some persons believe that nothing need be done, that in due 
time the situation will take care of itself, and that anyway, it is a 
good thing not to have a case come to trial promptly. 

First as to the state of the docket. In the First Report of the 
Judicial Council, issued in November, 1925, figures are given 
(p. 122) showing the average time between date of writ and trial 
of jury cases, running from one year and one month in Barnstable 
and Norfolk to three years and nine months in New Bedford. 
Just what the condition of the docket is today the Judicial Council 
does not show, though it remarks Fourth Report, p. 18, ‘‘Jury 
eases in the Superior Court generally have to wait for a period of 
fifteen months or more.’’ 

It is clear from our figures that motor litigation has increased 
heavily in the past five years and jumped in the last year. With 
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the number of motor vehicles growing yearly, there is no reason- 
able prospect that the number of accidents will decrease, or that 
litigation over such accidents will diminish. It may well be 
doubted whether the peak of such litigation has even been 
reached. There were 819,027 motor vehicles registered in Massa- 
chusetts in 1927—693 deaths therefrom and 31,721 personal in- 
jury cases reported (Fourth Report, p. 13). From October, 1927, to 
February, 1928, there were 4,301 more cases entered in the Supe- 
rior Court than in the same period of 1926-1927. Of this increase 
4,093, or 97.4 per cent were motor vehicle cases. (Fourth Report, 
p. 7.) 

There is no relief in sight. It is not probable that the public 
will much longer stand for a condition of affairs in which cases 
are not reached for trial for from a year to three years, the longer 
time of course occurring where the litigation is heaviest. Nor is 
it fair to compel an injured person to wait interminably. In the 
oft-quoted words of Chief Justice Taft, ‘‘Justice delayed is too 
often justice denied.’’ 

Furthermore, long delay tends to force the more necessitous 
plaintiffs to settle upon the terms offered by his adversary. ‘‘Do- 
Nothing’’ means that some day the pressure of public opinion will 
force the Legislature to afford some kind of extra-legal relief. 
There are already signs of a gathering momentum which, unless 
met half-way, may burst with destructive force. 


2. INCREASE NUMBER OF SUPERIOR CouRT JUSTICES. 

The proposal that the number of Superior Court justices be 
enlarged is an obvious one. It is not approved at this time by the 
Judicial Council. It can easily be demonstrated by means of 
figures that this remedy to be effective involves large increase both 
in the number of justices and in expense. 

The statistics, Tables I and II, show that a jury case on the 
average takes 114 days. If a justice sits 200 days during one year, 
five days a week for 40 weeks, he will dispose of 160 jury cases. 
Ten new justices then will clear the docket to the extent of only 
1,600 cases a year. An inconsiderable number in view of the 26,- 
000 jury cases entered for the year ending June 30, 1928. 

Taking the estimate of the Judicial Council that jury cases 
costs the Commonwealth about $500 a day (4th Report, pp. 22-23), 
the cost of one additional justice sitting 200 days a year is $100,- 
000 a year. Ten additional justices sitting in jury sessions, would 
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therefore increase the expense of the Superior Court about one 
million dollars a year. Of the 1,600 cases tried before the ten new 
justices, there will be verdicts for the plantiffs in about 60 per 
cent, or 960. Of these 960 verdicts, 48 per cent will be for $500 or 
less, and 18 per cent for $501 to $1,000. (Tables VI and VII): 


The 460 cases where the verdicts are for $500 or less will 


average not more than $300 each or...............-- $138,000 
The 172 cases where the verdicts are between $500 and 
$1,000 will average not more than $800 each or........ 137,600 
The 328 cases where the verdicts are in excess of $1,000 
will probably average not more than $3,000 each or... 984,000 
EE etd ac NWN a ea we eee eee Sa ieee one a $1,259,600 


Unless no other means ean be devised to speed up litigation, 
one wonders whether it is sound business for the Commonwealth 
to spend an additional million dollars a year to enable 960 plain- 
tiffs out of 1,600 to recover approximately one million two hun- 
dred fifty thousand dollars. 


? 


3. CoMMISSION PLAN. 

The proposal that a commission be created for determining 
motor vehicle cases appears at first blush, to be attractive. 

The subject is fully considered in the Fourth Report, pp. 30-37. 

There is one aspect of the question not mentioned by the 
Judicial Council which deserves consideration. 

If a commission along the lines of the Industrial Accident 
Board were established, how many commissioners will be necessary 
to keep its docket reasonably up-to-date ? 

The number of motor vehicle cases entered in the Superior 
Court last year cannot have been less than 10,000. This figure is 
based upon the statement of the Judicial Council (Fourth Report, 
p. 7) that the increase in entries in a five months’ period over the 
same period a year earlier was 4,093 motor vehicle cases. Prob- 
ably the number of motor vehicle cases entered each year is in 
excess of 20,000. It will not grow less. Assume, however, that 
20,000 cases a year come before the commission. This is a mini- 
mum figure for it takes no account of motor cases that are now 
tried in the district courts, or the natural increase to be expected 
in this class of litigation. Assume that there are 200 days of hear- 
ings each year, and that three cases are heard and determined each 
day by each commissioner, which is less than two hours to a case. 
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Then one commissioner could hear and determine 600 cases a year. 
To dispose of 20,000 cases would require 33 commissioners. 

This is on the assumption that each commissioner would sit 
alone, and would have the exclusive handling of each case allotted 
to him, and that the great majority of motor cases would come on 
for hearing, instead of being settled. 

It seems most unlikely that one man could hear and determine 
anything like 600 cases a year. Half that number would be more 
probable. In which event 33 commissioners, each sitting sepa- 
rately, would dispose of 10,000 cases a year. 

In addition to a minimum of 33 commissioners, there would 
necessarily be a multitude of clerks, stenographers, messengers 
and attendants. Offices for the 33 commissioners, and their cleri- 
eal force, and hearing rooms, must be provided. 

It becomes apparent that any commission large enough to 
handle even fairly promptly the minimum number of cases likely 
brought to it must cost the taxpayers a very handsome amount. 
The estimate as to the number of commissioners must not be taken 
too seriously. The truth is that no one knows how many cases 
would come before the commission, and therefore no one can guess 
what the cost would be. A commission of ten could hardly cost 
less than $200,000 a year. 


4. ProposaL THAT CompuLsorY INSURANCE SHALL BE AGAINST LiA- 
BILITY TO BE EsTABLISHED BY AN ACTION Brcun IN A DIstRIcT 
Court. 

The Judicial Council recommends that compulsory insurance 
be required only against liability when the action is brought in a 
district court. (Fourth Report, pp. 15-16.) 

There is much to be said for this suggestion. However, it 
seems doubtful whether in view of the present deep affection of 
the bar for trial by jury, it will meet with the bar’s approval. 

It is at least open to question whether the bar does not pay too 
heavily for its strong preference for trial by jury, in the following 
respects : 


1. Driving business men to turn to arbitration because of the 
dilatory nature of court proceedings, congestion of court 
calendars and unfitness of the jury system in complicated 
commercial or technical situations. 

Delay in reaching cases for trial. 

The mere fact that on the average a case is not reached for 
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trial until after fifteen months from the date of entry does 
not adversely affect the lawyer who is trying cases daily. 
He can only try a limited number of cases anyway, and it 
makes no matter to him whether his cases have been pending 
three years or one month. Congestion does, however, post- 
pone the remuneration of the lawyer who tries only a few 
cases a year, and the fact that a case cannot be tried for 
two or three years does undoubtedly deter the bringing of 
litigation to the detriment of the profession, though possibly 
with advantage to the community at large including the 
prospective litigants. 

The time required for jury trial constitutes a heavy tax 
upon trial lawyers. A lawyer has only his time to sell. He 
ean try only one law suit at a time. 

The Judicial Council says (Fourth Report, p. 23) : 


‘Competent and experienced judges can try from 
three to five cases without a jury in the time during 
which it would ordinarily take them to try one case with 
a jury.”’ 


This statement necessarily applies to the lawyers doing 
trial work. If a lawyer could try three cases in the time 
ordinarily taken by one, his practice would be substantially 
three times as lucrative. The average trial lawyer can hardly 
be so heavily remunerated under present conditions that an 
income tripled or even doubled would be unwelcome. 

As our statistics show that two-thirds of the verdicts and 
findings are for $1,000 or less, 48 per cent being even for less 
than half that amount, one may doubt whether the average 
lawyer could even pay his office rent from the fees earned 
from actual trial work. It would seem that the only hope 
for salvation is an increase in output which can be attained 


by trying to the court, and which cannot be attained by try- 
ing to a jury. 


‘*Nothing’’, says Judge Proskauer of the Supreme 
Court of New York, XIII Mass. Law Quarterly, 15, ‘‘is 
less profitable in a law office than small litigation, and 
we are coming more and more to the day of small litiga- 
tion because the leaders of business and the profession 
alike simply have not the time or the inclination to 
invoke the aid of a system of law administration as 
wasteful as our present American system.’’ 


However as long as each member of the legal profession 
continues to believe, as each of us does, that he is more per- 
suasive with a jury than any other lawyer, there is small 
likelihood of the bar voluntarily abandoning jury trial even 
when the dispute is over a matter of a few dollars, notwith- 
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standing the statistics showing the substantial loss to the 
lawyer’s income by his preference for jury trial. 

That jury trial will eventually have to be limited seems 
to be the opinion of many judges and lawyers, but there is 
no evidence to warrant the belief that the Massachusetts bar 
is ready to lay aside its time honored prerogative of orating 
to its audience of twelve jurors, and one powerless judge. 


This discussion of the three principal remedies proposed, re- 
sults in three unfavorable decisions, two based upon the merits, and 
one solely upon the ground of supposed lack of assent of the bar 
itself. 

There remain for consideration two suggestions of the Judicial 
Council, which, however distasteful at first glance, do offer a way 
out: to wit, increased entry fees in the Superior Court and a jury 
fee. 

1. INcREASED ENTRY FEEs IN SuPERIOR Court. 

It will be universally conceded that one of the duties of a civil- 
ized state is to provide a forum to which its citizens may bring their 
disputes for settlement. Massachusetts has not failed in this duty. 
It has provided an elaborate system of courts. The district courts 
provide a means for speedy, inexpensive procedure. To be spire 
they now have a jurisdictional limit, but there is no essential reason 
why that limit should not be extended or even removed. 

In the Superior Court, the machinery is more elaborate, includ- 
ing trial by jury, and enormously expensive, to the Commonwealth, 
to litigants, to trial lawyers. 

If one buys a railroad ticket from New York to Chicago, he 
may travel without extra expense, in a day coach provided by the 
Company. If he prefers to travel in greater comfort and elegance, 
he must pay an extra amount for a berth in a Pullman car. The 
railroad has done its full duty in furnishing an adequate, clean, 
sanitary coach. No one thinks that he ought to have the choice 
between travelling in a day coach and in a Pullman at the same fare. 

Is there any reason why the same rule should not apply to our 
courts? The Commonwealth furnishes the day coach in the shape 
of the district courts, in which all may ride comfortably and 
speedily. 

If a litigant prefers that more expensive and luxurious mode 
of conveyance in his legal journey, the Superior Court, why should 
he not pay something additional? Is there any good reason why he 
should be allowed, without any additional expense to him, to use a 
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court in which the estimated relative cost per trial is $415.44 as 
against $45 in a district court, and in which the estimated relative 
cost per case is $66.45 as against $4.35 in a district court? (Third 
Report, pp. 19-20; Fourth Report, p. 18.) 

It is not only fair in itself, but there is solid ground for the 
prediction that an inerease of the entry fee for the Superior Court 
would largely decrease the amount of litigation, and tend in that 
way to clear the docket, not only without calling upon the Common- 
wealth to dig deeper into its pockets, but also with an actual increase 
in the revenues. It is no injustice to say to a litigant, ‘‘If you pre- 
fer to use the Superior Court, you must pay somewhat in proportion 
to the cost to us of that court.’’ 

We have the experience of New York to indicate the soundness 
of inereasing entry fees in the higher court while leaving the entry 
fees in the district courts at their present level. A statement of 
Judge Proskauer of the Supreme Court of New York, quoted in the 
Fourth Report, p. 24, is that the enactment in that state in 1927 of 
an act increasing the cost of jury trial by $25 ‘‘was followed by a 
reduction of 75 per cent in the number of issues filed for jury trial. 
The monthly addition to the trial calendar of the Supreme Court, 
for our county, is today approximately one-quarter of what it was 
a year ago.’’ 


2. IMPOSITION OF JURY FEE. 


The same reasons that call for an increase in the entry fee for 
the Superior Court apply, though with even greater force, to the 
imposition of a jury fee. If a litigant is unwilling to try his case to 
a judge provided for that purpose by the taxpayers, but calls for 
a jury, why is it not fair and reasonable that he should contribute a 
small part of the extra cost he is placing upon the taxpayers? Why 
allow a litigant a choice, without any difference in expense to him, 
between a mode of trial costing the Commonwealth not over $50 a 
day and one costing it $500 a day? If he wants to travel in a Pull- 
man car let him pay something extra for the gratification. It is not 
proposed that anyone be deprived of a jury trial, but merely that 
the litigant, whether plaintiff or defendant, who fancies that expen- 
sive method of litigation should show his good faith by paying some- 
thing extra. 

One wonders, too, whether the men called to jury duty should 
not be considered. It is a heavy financial loss to many jurors to be 
called away for weeks at a time from their usual vocations. If a 
litigant insists upon ealling his neighbors, to their financial detri- 
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ment, to hear his private woes, is it unfair that he too should make 
some financial sacrifice? This argument of course does not apply to 
criminal cases for in them there is no private litigation, and the 
sacrifice demanded of a juror is for the public welfare. 

A jury fee is not an innovation in this Commonwealth for as 
pointed out by the Judicial Council (Fourth Report, p. 24) a jury 
fee was required from 1805 to 1836. 

The advantages of the proposals to raise the entry fee for the 
Superior Court and to impose a jury fee may be seen at a glance. 


1. They involve no increased cost to the taxpayer. 

2. They are simple and involve no revolutionary changes in the 
courts’ machinery. 

3. They are not radical. 

4. They do something towards making the man who desires to 
use the more expensive machinery pay a share of the burden. 

5. If they do not work well, they can easily be repealed. 


6. They will, in the light of the experience of New York, prob- 
ably so reduce the amount of litigation in the Superior 
Court that it will be unnecessary either to increase the num- 
ber of justices or to establish a commission for the sole pur- 
pose of handling motor vehicle eases. 


7. They can be put into effect at once, without any disruption 
of our existing courts, or procedure. 


These proposals will be opposed by some lawyers upon the 
ground that they do not care to practise in the district courts. 
The short answer is ‘‘ Very well. Then pay something towards the 
extra cost you are inflicting upon the taxpayers.’’ There are in 
the district courts judges of varying capacity just as there are in 
the Superior Court. Taking the district court judges and special 
justices as a whole, it cannot be believed that they are not men of 
high standards and ability. 

The district courts are the courts of the people. Their judges 
are in daily contact with all sorts and conditions of men. The 
district courts are the only courts with which the great majority of 
our citizens ever have contact. Their impressions of our judicial 
system are obtained from these courts alone. These lower courts 
are, if rightly considered, as important as any of the courts of the 
Commonwealth. If there are weak judges, it is vital that they be 
replaced by able judges. 

In no way can service in these courts of the people be made 
more attractive to men of calibre than by increasing their import- 
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ance. A district court judgeship offers an unexampled field for 
public service among the less fortunate part of our population. In 
the Municipal Court of Boston there were entered in 1927, 36,025 
civil eases (Fourth Report, p. 117), and in the other district courts, 
47,413 (Fourth Report, p. 58), both exclusive of poor debtor and 
small claims, a grand total of 83,438, nearly three times as many 
as were entered in the Superior Court in the same period. 

If these courts, having in civil business alone 83,000 cases a 
year, cannot be trusted to handle properly motor vehicle torts in 
which 48 per cent of the recoveries in the Superior Court are for 
$500 or under then they have no place in our jurisprudence. 

If much extra work is thrown upon these courts, it may be- 
come necessary to increase the number of judges, but such an 
increase involves the Commonwealth in much less expense than the 
creation of additional Superior Court justices, for, beside the 
smaller salary paid, the court expenses are much less and the 
number of cases tried per court day is at least twice as great, as 
in the Superior Court, thus reducing the cost per case from some- 
thing over $500 to something less than $50. 

And the great point after all is that plaintiffs will be able to 
have their cases tried speedily, and if meritorious, will obtain re- 
lief when they most need it—shortly after the accident which has 
deprived them of earning capacity—instead of years later, when, 
if they have survived and have not become a charge upon the 
public, they need it less. 

The expeditious administering of justice is a problem of 
state-wide importance. Its solution is not a matter in which the 
bar alone is concerned. The taxpayer who pays the bill has an 
interest. So, too, have our citizens, who, in ever-increasing num- 
bers, are forced into the Superior Court, to seek compensation for 
loss of earning power and expenses for doctors and hospitals as a 
result of motor accidents. 

The solution of this problem is a test of statesmanship, calling 
for good nature, unselfishness on the part of all classes, and the 
adoption of such remedies as may be indicated by the facts to be 
for the best good of the people of this Commonwealth. 


DunBarR F.. CARPENTER. 
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*“COMMERCIALISM”’ IN THE BAR. 
An Address by Hon. Henry T. Lummus before the Middlesex Bar Asso- 


ciation at the Parker House, Boston, January 23, 1929. 

It has become a commonplace that the great danger to the bar 
today is commercialism. What is commercialism in the bar? It is 
not the organization of large law firms, not the adoption of efficient 
office methods, not the earning of large incomes. A man may earn 
$100,000 a year at the bar and keep his professional soul; he may 
eke out a pittance, and sacrifice his soul on the altar of Mammon. 
Commercialism, as was said of Boston, is a state of mind. 

As a man thinketh in his heart, so is he; and where a man’s 
treasure is, the thing that he values and that makes life worth 
living to him, there will his heart be also. So long as a man loves 
the history of the law and the stories of the great lawyers whose 
deeds and words form the traditions of the bar, so long as new 
legal problems arouse interest and a desire to solve them, so long 
as an honorable victory in the courts brings joy apart from the 
fruits of it, so long as legal aid given a deserving client brings a 
satisfaction not measured by the fee, just so long is that man a 
lawyer and a member of a great and honorable profession. But 
the moment that he loses interest in the law as a science, that his 
work becomes merely a means to money, that he looks upon his 
client only as a customer to be sold something to the financial ad- 
vantage of the seller, at that moment does he cease to be a pro- 
fessional man and become a mere huckster at law. 

In our times, when the standards of commercial life are being 
raised, and many kinds of business are approaching the ethical 
plane of the learned professions, the ancient profession of the law 
is called upon to face and fight the threatened loss of the very char- 
acteristics that have made it great and honorable. It will be death 
to the legal profession to lose its professional standards. If these 
fall, with the inevitably consequent loss of public respect and self 
respect, whence will come the wise leadership in affairs of state, 
the learned, impartial and incorruptible judiciary, and the assur- 
ance to every man, rich or poor, of equal justice before the law, 
that only a high minded and able bar can furnish? 

It is with such thoughts in mind that the matter of require- 
ments for admission to the bar must be approached. Obviously 
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this matter is more important than ever before. Doubtless in the 
old days many imperfectly trained men were admitted to the bar. 
We hear the story of the explanation given by an old-time bar ex- 
aminer for the admission of one youth. ‘‘We asked him’’, said the 
examiner, ‘‘what the rule in Shelley’s Case is. He answered that 
the rule is that if a poet becomes an Atheist the court will take the 
custody of his children away from him. That was wrong. Then 
we asked him what the rule against perpetuities is, and he answered 
that he didn’t know. That answer was right; he didn’t know. So 
we gave him a mark of fifty, and admitted him.’’ It is very likely 
that the average applicant in those days was not as well prepared 
as now. But once admitted, how much greater than ours was his 
opportunity to become steeped in the best traditions of the pro- 
fession! The bar was small, men were less hurried, the trial of 
eases occupied a larger part of a lawyer’s attention, and the 
lawyers often went on cireuit after the English fashion. Think 
what it must have meant to be a fledgeling at the bar to hear 
James Sullivan and Lemuel Shaw, it might be, argue against 
Nathan Dane and Joseph Story, before Chief Justice Parsons and 
his court, and then listen to the conversation among all of them at 
the tavern after dinner! Merely to listen must have been a 
liberal education. Think what it meant to Abraham Lincoln, 
whose scanty education at the time he was admitted to the bar is 
always referred to when requirements are discussed, to ride the 
circuit with Judge David Davis, to whom in admiration and grati- 
tude Lincoln later gave a seat upon the Supreme Court of the 
United States! 

Now all is changed. Men are busier, and the leaders of the 
bar avoid the court room. There is little fellowship among the 
newcomers at the bar and those who could guide their courses 
aright. Unless a man, when he is admitted to the bar, has made 
his own the soul and spirit of the profession, he is in danger, for 
he will find little opportunity to absorb it later. 

It is therefore more important than ever before to see to it 
that those who are admitted to the bar are worthy in character as 
well as in aequirements. Unfortunately the character of a young 
man in his early twenties is usually unformed, or at least untested. 
But so far as possible it should be investigated, and notwithstand- 
ing all discouragements the character committees established by 
the Board of Bar Examiners should continue to function. 

On the ethical side something more than common honesty is 
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needed. If the bar is to maintain its standing as a learned and 
noble profession, there must be among its members a loftiness of 
spirit that requires imagination, zeal and intellect. It is perfectly 
clear that many of those who apply for admission to the bar are 
intellectually incapable of understanding or sharing the spirit of 
the profession. A lax system may make them members of the bar, 
but no power on earth can make them lawyers. 

I would not have the bar an aristocracy of rank or wealth or 
social position; but it is not snobbery,.and only an honest recogni- 
tion of the character of a learned profession, to insist that the bar 
must be an aristocracy of intellect. Much has been said about the 
right of the poor and ignorant to advance themselves in life. My 
sympathies, I confess, are with the poor and ignorant layman, 
rather than with the ignorant member of the bar, whether poor or 
not, who practices upon him. I consider that the duty of the 
Commonwealth not to license an incompetent to bungle the legal 
affairs of the poor who are most likely to be his.clients, far out- 
weighs the desire of a poorly trained man to practice a profes- 
sion for which he is unfitted. In these days, when the means of 
education lie in profusion all about us, no man of energy and 
ability need want for sufficient training. 


What can be done, as a practical matter, to raise the standards , 
for admission to the bar? In some states, the courts have main- 


tained the position that the admission of those who become officers 
of the court is a judicial matter with which the legislature has no 
right to interfere. But after legislative control has been tolerated 
in Massachusetts for more than a century, it is too late to make a 
stand against it. The probable attitude of the General Court is an 
essential element of the problem. The present statute (G. L. c. 221 
§36) prohibits the requirement of any examination as to general 
education from a candidate who ‘‘is a graduate of a college or who 
has complied with the entrance examinations of a college, or who 
has fulfilled for two years the requirements of a day or evening 
high school or of a school of equal grade.’’ Reduced to its lowest 
terms, this means that an applicant who has attended an evening 
high school for two years may not be examined except in law. 
Since no standards exist for evening high schools, it is obvious that 
a man may be devoid of any considerable general education and 
incapable of composing an intelligible or grammatical legal docu- 
ment, and yet must be admitted under the law if cramming and a 
good memory enable him to pass the technical examination. I am 
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unable to see why an examination as to an applicant’s general edu- 
cation, at least in English, history, government, economies and 
possibly elementary Latin, may not properly be required cf 
any applicant, whether he holds a college degree or never went 
through a grammar school. Such an examination might well come 
considerably in advance of the examination in law, in order that 
incompetent men might not be encouraged to go on and thus to 
spend their time and money in vain. But if anyone is to be 
excused from proof of general education, in these days surely no 
less than a high school diploma after four years of daytime study 
should excuse one from a general examination. 

I would not require a college degree or any number of years 
in college, for admission to the bar. It is not that in these days 
an able and ambitious youth, however poor, cannot acquire a col- 
lege education. But I have known so many lawyers of high rank 
—among them the distinguished jurist whose vacant chair was so 
well filled today—who never had one, that a college education, to 
my mind, cannot be said to be essential to usefulness and success 
at the bar. The attainments, not their source, form the true test. 

One other change I would make in the present system of bar 
examinations. While the present plan of judging an applicant 
by his examination book, from which his name has been detached, 
is thought to guard against favoritism, it deprives the examiners 
of all judgment of the man. Surely we can trust our bar exam- 
iners. In our courts we do not think it necessary to disguise the 
litigants with masks or represent them by algebraic symbols. If 
one were retaining a lawyer, or appointing a man to office, or em- 
ploying him in any capacity, the knowledge that could be gained 
by conversation and exchange of ideas with him, by noting his 
understanding and the intelligence of his replies, by witnessing his 
reaction to ethical and legal problems, would be deemed far more 
valuable than any cold and lifeless written answers to questions. 
The familiar rule in equity gives great weight to the judgment of 
the magistrate who actually sees and hears the witnesses. If the 
bar examiners would add an oral examination to the present writ- 
ten one, we would all have more confidence in their results. Of 
course such an examination would require more time, and greater 
compensation for the examiners. But the fund created by the 
entry fees for applications is ample or can be made ample by a 
reasonable increase. 

Whatever may be the true remedy, it is gratifying to know, 
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what is made clear by this meeting and by the subject assigned for 


discussion, that the bar is aroused to the danger; and when the bar d 
is really aroused, reforms will follow. Too often in legal history the 
conservatism of the bar,—more pronounced, strangely enough, in 
the younger members than in the older,—has delayed reform from 
within until it has been forced upon us from without. I trust that 
we shall see the beginning of a new day, when the bar will regain ; 
its leadership in public affairs, and membership in the bar will be 
a certain passport to public respect and honor. 
From the New York Times.) 

How a minority, 

Reaching majority, 

Seizing authority, 

Hates a minority! 
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OPINION OF ATTORNEY-GENERAL WARNER. 
ON THE Nature oF ‘‘A QUESTION OF PUBLIC Poulcy’’ UNDER THE 
‘*PusLic Poiicy Act.”’ 
OcToBER 4, 1928. 
Hon. Freperic W. Cook, 
Secretary of the Commonwealth. 

Dear Sir :—You have informed me that an application, signed 
by two hundred and twenty-four voters, asking for the submission 
of the following question to the voters of the Ninth Worcester 
Representative District, was filed with you on September 4th of 
the current year: 


‘*Shall the Representatives in the General Court from 
the 9th Worcester Representative District be instructed to 
vote for Resolutions Requesting the President and Congress 
of the United States to take steps to submit for ratification 
the repeal of the eighteenth amendment to the Federal Con- 
stitution ?’’ 


You have asked me to determine whether or not the above 
question is one of publie policy. If it is such a question it must 
be placed upon the ballot in a form deemed by the secretary of 
state and the attorney-general to be simple, unequivocal and ade- 
quate. If it is not a question of public policy, it may not be placed 
upon the ballot. 

The statute under which the application is made is found in 
G. L., e. 53, §19, as amended by St. 1925, e. 97, which provides as 
follows: 


‘*On an application signed by twelve hundred voters in 
any senatorial district, or by two hundred voters in any 
representative district, asking for the submission to the 
voters of that senatorial or representative district of any 
question of instructions to the senator or representatives 
from that district, and stating the substance thereof, the 
attorney-general shall upon request of the state secretary 
determine whether or not such question is one of public 
policy, the state secretary and the attorney-general shall 
draft it in such simple, unequivocal and adequate form as 
shall be deemed best suited for presentation upon the bal- 
lot. Upon the fulfilment of the requirements of this and the 
two following sections the state secretary shall place such 
question on the official ballot to be used in that senatorial 
or representative district at the next state election.’’ 
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The precise object sought by the application is the submission 
to the voters of the district of the question as to whether or not the 
representatives in that district shall be instructed to vote for 
resolutions requesting the President and Congress of the United 
States to take steps to submit for ratification the repeal of the 
Eighteenth Amendment to the Federal Constitution. It may be 
assumed that if such resolutions are not sanctioned or recognized 
by law the question presented cannot be one of public policy. 

It is true that even if the representatives carry out the in- 
structions, and that a joint resolution of both branches of the 
General Court or a resolution of the House of Representatives is 
sent to Congress and to the President, requesting them to take 
steps toward the repeal of the Eighteenth Amendment, yet there 
is no duty upon the part of the President or of Congress to obey 
or follow out the request. But the mere fact that there is no bind- 
ing obligation upon Congress or the President to follow out a 
resolution of the representatives in the General Court does not 
necessarily mean that such resolution is not sanctioned or recog- 
nized by law. 

Such a resolution cannot properly be said to be a nullity. It 
may well have persuasive force, irrespective of its lack of a com- 
pelling authority. 

It may be assumed that such action on the part of the repre- 
sentatives as is sought by the question is not a ‘‘law’’. If the 
Legislature or either branch thereof voted to follow out the in- 
structions it would not be subject to the referendum for the reason 
that it is not a ‘“‘law’’. See Opinion of the Justices, 1928 Mass. 
Adv. Sh. 785. 

But the power of the Legislature is not confined to the making 
of laws. Mass. Const., pt. 2nd, e. I, §1, art. IV, provides that the 
General Court may from time to time ‘‘make, ordain, and estab- 
lish, all manner of wholesome and reasonable orders, laws, statutes, 
and ordinances, directions and instructions, either with penalties 
or without; so as the same be not repugnant or contrary to this 
constitution, as they shall judge to be for the good and welfare of 
this commonwealth . . .’’ Such a resolution as that sought by the 
petition under consideration seems clearly to come within this 
broad and inclusive ground. ‘‘Orders . . . directions and instruc- 
tions’’ include the right on the part of the Legislature to request 
Congress to take action on a public matter such as that under con- 
sideration. The language used is broad and comprehensive and it 
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cannot be that the framers of the Constitution were in this article 
using synonymous terms. Further, it has long been the custom of 
the Legislature by joint or separate action to memorialize Congress 
on matters which it has deemed important. The joint rules and the 
rules of each branch of the General Court recognize this right and 
provide in great detail for the method of introducing, voting and 
signing this type of resolution or memorial. The same rule as to 
quorum governs action of this type as governs the enactment of a 
law. The right of a representative body to memorialize and to 
adopt resolutions is inherent in any parliamentary body, and the 
fact that this right has been exercised from the earliest days of the 
Legislature is strong evidence that it possesses that right. The 
application under consideration here involves instructions to the 
representatives from a district of the Commonwealth of Massa- 
chusetts to do something which they as such representatives may 
legally do. 

There is no attempt here to instruct the representatives to 
perform any act which is a part of the machinery of amending the 
Federal Constitution. The voters here are not requesting that their 
representatives petition Congress to call a convention to amend 
the Federal Constitution, and no question is here involved, there- 
fore, as to whether instruction to vote in such a case would con- 
flict with provisions of the United States Constitution. The result 
is that the action by the representatives requested by the voters is 
confined to matters within the sovereignty of the Commonwealth 
of Massachusetts. 

The words ‘‘publie policy’’ should be construed broadly. 
These words as used in this statute are not limited or qualified in 
any way, and therefore it seems to have been the intent of the 
Legislature that no restricted meaning should be given to them. 
Opinion of the Justices, 1928 Mass. Adv. Sh. 785, at 786. The 
people of each representative or senatorial district are vitally in- 
terested and concerned in the question whether an amendment to 
the Constitution of the United States shall continue in force or be 
repealed. 

An opinion of former Attorney General Benton given to the 
Secretary of State on September 9, 1926, was to the effect that the 
Secretary might determine that a question of instructions to the 
representatives of a district to vote for a resolution requesting the 
President and the Senate of the United States to take steps to 
bring the United States into full co-operation with the League of 
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Nations was a question of public policy within the meaning of 
G.L., ¢. 53, §19, as amended by St. 1925, e. 97, and such question 
was duly placed upon the ballot. I annex a copy of said opinion. 
I therefore advise you that, in my opinion, the question pre- 
sented upon the instant application is one of public policy and 

therefore may be placed upon the ballot at the coming election. 

Very truly yours, 
JOSEPH E. WARNER, 
Attorney General. 


THE COMMONWEALTH OF MASSACHUSETTS. 
SUPREME JUDICIAL COURT FOR THE COMMONWEALTH. 


SUFFOLK, SS. Law No. 





THOMPSON ET AL. 
v. 


SECRETARY OF THE COMMONWEALTH. 





THE ATTORNEY GENERAL’S BRIEF FOR THE RESPONDENT. 


INTRODUCTION AND STATEMENT OF THE CASE. 


This is a petition brought by sundry citizens of the Com- 
monwealth for a writ of mandamus directed to the Secretary of 
the Commonwealth whereby the petitioners seek to prevent the 
Secretary from placing upon the ballot at the coming state election 
of November 6 a question of public policy which has been the sub- 
ject matter of application for submission to the voters in certain 
senatorial districts under the provisions of G. L., e. 53, § 19, as 
amended by St. 1925, e. 97. 

The question is as follows: 


**Shall the senator from this district be instructed to vote for 
a resolution memorializing Congress for the repeal of the Eight- 
eenth Amendment to the Constitution of the United States, known 
as the prohibition amendment ?’’ 


[After quoting the statute and explaining the problem the brief 
continued as follows. | 
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ARGUMENT. 
I, 
G. L., C. 53, § 19, As AMENDED, IS CONSTITUTIONAL. 
Mass. Const., pt. Ist, art. XIX, is as follows: 


‘‘The people have a right, in an orderly and peaceable manner, 
to assemble to consult upon the common good; give instructions to 
their representatives, and to request of the legislative body, by the 
way of addresses, petitions, or remonstrances, redress of the wrongs 
done them, and of the grievances they suffer.’’ 


The statute in question provides a convenient and reasonable 
method for the people in the various senatorial and representative 
districts throughout the State to decide by giving in their votes 
whether they desire to instruct their senator or representatives 
with respect to any questions. It is a modern substitute, approved 
in principle in Wheelock v. Lowell, 196 Mass. 220, of the tradi- 
tional town meeting, and we do not understand the petitioners to 
contend that it is an unconstitutional exercise of legislative power. 


II. 
THE LEGISLATURE, OR EITHER HovusE THEREOF, HAS POWER TO 
Pass RESOLUTIONS. 

That resolutions are a recognized form of legislative activity is, 
we should suppose, a matter of common knowledge. It appears 
from the rules of the Senate of Massachusetts, as printed at pages 
549-570, both inclusive, of the ‘‘Manual for the use of the General 
Court for 1927-1928’’ (prepared under statutory mandate by the 
elerks of the Senate and of the House of Representatives) that 
resolutions are referred to and dealt with in Senate Rules 20, 26 
and 33. It also appears from the Rules of the House of Representa- 
tives, published in the same publication, pages 579-610, both inelu- 
sive, that resolutions are referred to and dealt with in Rules 28, 
00, 56 and 104. 

It would seem apparent that resolutions, which were appar- 
ently éalled ‘‘orders,’’ would certainly come within the phrase ‘‘all 
manner of wholesome and reasonable orders, laws, statutes, and 
ordinances, directions and instructions,’’ which occurs in the Massa- 
chusetts Constitution, Part II, Article IV. 

Certain resolutions passed from time to time by the Legisla- 
ture of Massachusetts will be hereinafter referred to. It would 
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seem manifest, and, indeed, we do not understand it to be seriously 
disputed, that the Legislature of Massachusetts may, as a Legisla- 
ture, pass resolutions. 


III. 
THE QUESTION PROPOSED TO BE Put UPON THE BALLOT IS ONE THAT 
MAY PROPERLY BE Put THEREON. 

A. The question is, broadly, one of ‘‘Publie policy”’ 

In a broad, and yet in a very real sense, every citizen of 
Massachusetts is interested in any amendment or modification of 
the Constitution of the United States. All such citizens live their 
daily lives under that Constitution. It contains guaranties of the 
utmost value to them. The Eighteenth Amendment affects them 
every day of their lives. From one point of view it prevents them 
from drinking intoxicating liquor; from another point of view it 
protects them from the evils almost necessarily inherent in the 
legalized traffic in intoxicating liquor. Whether or not they shall 
continue to live under that amendment and the legislation passed by 
Congress under its authority is a vital question to the citizens of 
Massachusetts. No extended argument is necessary to establish this 
proposition. 

B. The question whether the Constitution of the United States 
shall be modified or amended is one of ‘‘publie policy’’ within the 
meaning of those words as used in the Massachusetts statute. 

It is urged by the petitioners that the statute should be con- 
strued to mean only that representatives of the people may be 
instructed on questions of public policy local to Massachusetts, and 
that any proposition presented to the voters thereunder must be 
one which is limited in its execution and effect to the four corners 
of Massachusetts. From this argument we vigorously dissent. It 
has long been the practice of the Massachusetts Legislature to pass 
resolutions memorializing the United States Congress to do or not 
to do certain things by way of Federal legislation. 

It was unquestionably the custom of the General Court to 
present to Congress its views on important matters of general con- 
cern during the period immediately prior to the adoption of the 
Constitution of the Commonwealth in 1780. It is impossible in a 
short space of time to make an exhaustive collection of the instances 
in which this was done. The early legislative journals (e.g. 1770- 
1780) are not indexed and in some eases are not printed. A page 
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to page examination would be necessary to show the complete his- 
tory of memorials of the General Court to the Continental Congress 
on matters of public policy. A few instances are set out, the result 
of such search as we have been able to make in the time at our 
disposal. 

On June 12, 1775, the Third Provincial Congress ordered that 
two persons be appointed to repair to the fortress of Ticonderoga 
and examine its condition. Messrs. Spooner, Foster and Sullivan 
were appointed and given elaborate instructions, one of which was 
to ‘‘advise the General American Congress’’ of their opinion of the 
necessity and importance of maintaining that fort. Thereafter, on 
June 23 the committee reported directly to the American Congress 
recommending, in substance and effect, that Ticonderoga and 
Crown Point should not be allowed to fall into the hands of the 
enemies of America. See ‘‘ Journals of each Provincial Congress 
of Massachusetts, 1774-5,’’ pp. 321, top; 327-9; 720-1. 

House Journal, 1776, p. 52, June 29, 1776: Vote authorizing let- 
ter to President of the American Congress with respect to the 
issue of bills of credit by Congress. 

House Journal, 1776, p. 58, July 3, 1776: Two resolves: (1) 
A vote instructing the Massachusetts delegates in Congress that the 
Legislature would approve a declaration of independence from 
Great Britain if Congress should choose to make such a declaration 
(obviously, news of the declaration drafted in Philadelphia the day 
before could not have reached Boston) ; (2) a vote authorizing sug- 
gestions by letter to Congress as to the conduct of the campaign 
against Canada and the defence of Boston. 

House Journal, 1776, p. 109, September 16, 1776: A proposed 
memorial to Congress suggesting an embargo was voted down. 

House Journal, 1776, p. 169: A secret letter (not spread upon 
the records) was sent to the Continental Congress. 

House Journal, 1779, p. 23, September 17, 1779: An order was 
voted instructing a committee to prepare and to send a letter to 
Congress requesting that Massachusetts be permitted to retain in 
its treasury its proportion of a current Continental Tax to reim- 
burse the state for certain expenses. 

House Journal, 1779, p. 47, October 1, 1779: A vote concern- 
ing a letter to Congress with respect to the salaries of staff officers 
of the battalions. 

House Journal, 1779, p. 64, October 8, 1779: Order with respect 
to letter to Congress setting forth the state of defence of the Vom- 
monwealth in certain particulars. 
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References to the House Journal of 1776 are to the photostatic 
copy of the second edition of that journal in the State Library. 

In connection with the vote of July 3, 1776, instructing the 
delegates in the Continental Congress from Massachusetts as to 
the position of the General Court on a possible declaration of in- 
dependence, the following vote under date of June 7, 1776 (House 
Journal, 1776, p. 21), is significant : 


‘‘The Committee appointed to bring in a Resolve, reeommend- 
ing to those Towns which have not yet instructed their Representa- 
tives with Regard to Independency, to forward their Sentiments on 
that Subject, without Delay; reported. 

Read and accepted. 


Whereas by a Resolve of the late House, the 10th of May, 1776, 
it was resolved, That the Inhabitants of each Town in this Colony 
ought, in full Meeting warned for that Purpose, to advise the Per- 
son or Persons who should be chosen to present them in the next 
General Court, whether, should the Honorable Congress, for the 
Safety of the said Colonies, declare them independent of the King- 
dom of Great-Britain, they the said Inhabitants, will solemnly en- 
gage, with their Lives and Fortunes, to support them in the Meas- 
ure. And though said Resolve was published in the Public News- 
-apers, yet it has since been manifest to the present House, that 
some Towns in the said Colony, were not so seasonably favored with 
the said Prints, as to have it in their Power to instruct their Rep- 
resentatives, agreeable to Advice in said Resolve, (had they been 
so minded) so that the present General Assembly are unable to 
collect the Sentiments of many Towns in the said Colony, on so 
interesting and important a Subject. And as some Towns who had 
seasonable Notice, have given their Representatives Instructions to 
comply fully with the Resolve aforesaid, whose Numbers, to the 
Honor of their Constituents, are very numerous; and as some of the 
United Colonies have of late bravely refused to subject themselves 
to the tyrannical Yoke of Great-Britain any longer, by declaring 
for Independence. Therefore, 

Therefore, Resolved, as the Opinion of this House, that such 
Towns as have not complied with the Resolve aforesaid, whether 
they are represented or not, duly warn a Town Meeting for such 
Purpose as soon as may be, that their Sentiments may be fully 
known to this House, agreeable to the former Resolve of the late 
House of Representatives; and that one Hundred and Fifty Hand 
Bills be forthwith printed and sent to such Towns, for the Purpose 
aforesaid. 


By Order of the House. 
J. WARREN, Speaker.’’ 
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The Journals of the Continental Congress record frequently 
the receipt of letters from the Council, the House of Representa- 
tives, or the Legislative Assembly of Massachusetts. See title 
‘‘Massachusetts’’ in indices of various volumes of Reprint of 
Journal of Continental Congress (Worthington C. Ford, ed.). 
The-letters themselves are not set out in the journal but are merely 
referred to as received. 

In modern times the legislative records contain many instances 
of resolutions passed by the State Legislature addressed to the Con- 
gress of the United States on matters by no means of interest solely 
to the citizens of Massachusetts. 

The time at our disposal for the preparation of this brief has 
not permitted us to make an exhaustive collection of such resolu- 
tions. We submit those that follow. 

In 1920, the Legislature adopted a resolution protesting 
against the passage of an act of Congress which, if passed, would 
prohibit the importation from Canada into the United States of 
lobsters less than ten and one-half inches in length. See House 
Journal, 1920, Jan. 21, p. 129, and Senate Journal, 1920, Jan. 22, 
pp. 92-3. 

Again, in 1920, the Massachusetts House of Representatives 
passed a resolution wherein it expressed its hope and expectation 
that the Congress of the United States would pass a certain joint 
resolution relative to controversies concerning the boundaries of 
Italy and relative to the further employment of the armed forces 
of the United States in any territory claimed to belong to the 
Kingdom of Italy. See House Journal, 1920, March 11, pp. 469 
and 636. 

Again, in 1920, the Massachusetts House of Representatives 
adopted a resolution requesting the United States War Depart- 
ment to award certain medals and crosses to certain officers and 
soldiers selected by the commanders of the Twenty-sixth Division, 
although, as is common knowledge, the various military units com- 
posing that division did not all come from Massachusetts. House 
Journal, 1920, March 11, pp. 469-470. 

Again, in 1920, the Legislature passed a resolution urging the 
Congress of the United States to enact a pending bill called the 
Daylight Saving Bill. Senate Journal, 1920, April 5, p. 549; 
House Journal, 1920, April 8, p. 712. 

In 1922, the Legislature passed resolutions urging the United 
States Senate to pass speedily a bill which had already been 
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passed by the House of Representatives, known as the Dyer Anti- 
Lynching Bill, designed to end lynching by making mob murder a 
crime against the Federal government. See House Journal, 1922, 
May 1, pp. 849-50; Senate Journal, 1922, May 3, pp. 691-3. 

In 1922, the Massachusetts House of Representatives passed a 
resolution urging the Government of the United States of America 
formally to recognize the present status of Jewish people in Pal- 
estine. See House Journal, 1922, March 29, pp. 607-8. 

Again, in 1922, the Legislature passed a resolution urgently 
urging Congress to pass legislation to provide for effective Fed- 
eral regulation of the importation, sale and distribution of nar- 
eotic drugs. See House Journal, 1922, March 3, p. 411; Senate 
Journal, 1922, March 8, p. 361. 

It is of no importance that the resolutions mentioned in the 
question which it is proposed to place upon the ballot would, if 
voted for and passed in the State Legislature, or either house there- 
of, have no force other than that of persuasion. The practice of 
encouraging voters to vote on questions the answers to which would 
have only a persuasive influence on city councils or aldermen is 
firmly settled and of long standing. Wheelock v. Lowell, 196 
Mass. 220; Fuller v. Mayor of Medford, 224 Mass. 176. In the 
statute in question the legislature has simply broadened the scope 
of the practice. The scope given by the statute is as broad as that 
given in Article XIX of the Declaration of Rights, and the in- 
stances given above of letters, memorials and communications from 
the colonial assembly to ‘‘the General American Congress’’ prior 
to the adoption of the constitution of 1780 show the interpretation 
to be given to that article. 

C. At least one question of international importance has been 
put upon the ballot under this statute. 

In 1926, the voters of the Twenty-first Middlesex District had 
before them on the ballot the question, in substance, whether the 
representatives from that district should be instructed to vote for 
resolutions requesting the President and Senate of the United 
States to take steps to bring the United States into membership in 
the League of Nations, with certain reservations. See Public 
Document No. 43, entitled ‘‘Primaries and Elections, 1926’’ (com- 
piled in the Office of the Secretary of the Commonwealth), being 
the report returned by the Secretary of the Commonwealth to the 
General Court in compliance with G. L., e. 54, §§1-33, as amended 
by St. 1921, ¢. 209, § 7, at page 243. While the placing of that 
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question on the ballot at the 1926 election proves, perhaps, nothing 
more than that the then Attorney General deemed the question to 
be one of public policy under the statute involved in this case, in 
a sense it is a precedent, if not for the court, at least for the re- 
spondent in this case, and is some evidence of the practice under 
the statute in question. 


CONCLUSION. 


We respectfully submit that there is no warrant for constru- 
ing the statute which is drawn in question in this case in any 
narrow way. The statute itself is broadly phrased. It says that 
voters may ask for the submission of ‘‘any question of instruc- 
tions’’. We believe we have shown that it has been a long estab- 
lished practice for the Legislature to memorialize Congress in con- 
nection with matters which are peculiarly the subject of Congres- 
sional action, and we submit that there is no reason why the ques- 
tion in the present case should not be placed upon the ballot. The 
proponents of the question are not attempting indirectly to amend 
the Constitution by any means not authorized by the Constitution 
itself. They are seeking to obtain an expression of public opinion 
directly from the voters as to the desirability of having the sen- 
ators of this State vote for resolutions requesting Congress to pro- 
ceed in a constitutional manner to amend the Constitution of the 
United States. We submit that the question involved in this case 
is not one which only remotely affects the welfare of the citizens of 
Massachusetts, but is one which vitally affects every inhabitant of 
the Commonwealth, and one with respect to which the citizens of 
Massachusetts, and the Commonwealth itself, may surely be said to 
have a ‘‘publie policy’’. The voters should be permitted to ex- 
press their opinion thereon. 


Respectfully submitted, 
JosEPH E. WARNER, 
Attorney General 
F. DeLANo PutTNAM, 


Assistant Attorney General. 
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MEMORIAL TO CHIEF JUSTICE AIKEN PREPARED BY A 
COMMITTEE OF THE MASSACHUSETTS BAR ASSO- 
CIATION AND PRESENTED BY THE ATTORNEY 
GENERAL IN THE SUPERIOR COURT IN BOSTON ON 
FEBRUARY 16, 1929. 

John Adams Aiken, Chief Justice of the Superior Court from 
1905 to 1922, during his many years of service on the bench won 
the affection of the bar to a marked degree. His service on the 
court covered the period of transition, not only from the nineteenth 
to the twentieth century, but from the relatively small and rather 
loosely-organized group of judges who constituted the court at the 
end of the last century to the larger and more centralized court of 
today. His training, his interests and his charm were those of a 
Connecticut Valley ‘‘squire’’ of the old school whose personality 
radiated throughout his native County of Franklin before he was 
appointed to the bench. 

The son of a judge of the old Court of Common Pleas, he had 
the flavor of the days when bench and bar travelled together in 
term time and after court was over sat at the same table and were 
sheltered much of the time by the same roof, when the social rela- 
tions of the two were much more informal than they are today. 
That he missed that atmosphere is shown by his remarks at a 
Middlesex Bar dinner after he was appointed chief justice when he 
advoeated ‘‘a resumption of this closer social relation’’ and said, 
‘*We are today less social than we should be.’’ But the more elab- 
orate arrangements of modern life worked a change in social rela- 
tions at the bar as well as elsewhere. With the increasing numbers 
of lawyers and the inevitable organization of large offices under 
the high pressure of modern business in large cities, the easier 
relations of the bench and bar of earlier days naturally became more 
restricted. But the old-fashioned sociability dominated Chief Jus- 
tice Aiken’s relations with his colleagues on the bench and his 
brethren at the bar to the end and made them fond of him. 

He was born in Greenfield on September 16, 1850, and died in 
Baltimore on January 28, 1927. His father, David Aiken was born 
in New Hampshire coming to Franklin County as a young man to 
practise law in Ashfield, which was then the largest town in the 
county made up of ‘‘solid prosperous farmers.’’ Later, he moved 
to Greenfield, the county seat, where for many years he practised in 
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one of the little, single office buildings which so many New England 
lawyers built adjoining or near their residences as workrooms. 

He has been described as ‘‘of rugged physique, courtly manners 
and quick mind which went to make him, in appearance and in 
character, long remembered as the typical country squire, respected 
as an adviser and feared as an antagonist.”’ 

The mother of the chief justice, who before her marriage was 
Mary Elizabeth Adams, is described as, ‘‘a woman of sweet and 
homely ways’’ with a great love for flowers which found expression 
in her garden. 

John A. Aiken was the eldest of five children. He studied at 
the public schools of Greenfield and at Phillips Andover Academy 
and graduated from Dartmouth College in 1874. 

For a short time, he acted as principal of the old academy at 
Northfield. He also did a little journalistic work. After studying 
for about a year in the Harvard Law School, he was admitted to 
the bar in Franklin County on August 21, 1876. Entering practice 
with his father, he continued in general practice for twenty-three 
years until his appointment as an associate justice of the Superior 
Court. Dartmouth College conferred on him the degree of LL.D. 
in 1906. 

While he was a life-long Democrat in polities, during this 
period he was elected to the legislature in 1882 and in 1889 he was 
elected district attorney in a strongly Republican district because 
he was so widely respected. He was appointed to the Superior 
Court in 1898 by Governor Wolcott. 

Outside of his professional work, he had an enthusiastic inter- 
est in local history and in his flowers, the love for which he inherited 
from his mother. Chief Justice Aiken took an active part in the 
proceedings of local historical societies and was a member of the 
Massachusetts Historical Society. During his vacations for a period 
of years, he tramped through the woods and traced the old Mohawk 
Trail, which has since been developed into a state highway, and his 
work in locating this trail is said to have been largely responsible 
for the choice of the name which was given to the highway. 

In a brief account of him before the Massachusetts Historical 
Society after his death by his friend, General Schaff, appears a 
pleasant picture of his life at home: 


‘In the corner of an adjacent building ‘by his garden’ 
he had a room where his library of works on horticulture was 
stored, and on whose walls were pictures of the men who had 
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become famous as producers of new flowers. In the middle 
of his garden he built a structure for the nesting home of 
swallows, and there they came, to his delight, almost to a day 
from year to year. To take his friends to see them was his 
invariable custom.”’ 


In 1895 he married Miss Maria Willard Dickenson, of Balti- 
more who survived him but a short time. 

The bench and bar were saddened by his illness in the last few 
years of his life, and they join in a tribute of respect to a lovable 
man who impressed people throughout the Commonwealth with his 
desire to be impartial in administering justice. 


The attorney general, having read the memorial, moved that it 
be entered upon the records of the court. 

Hon. Herbert Parker, of Lancaster; William G. MeKechnie, 
of Springfield; Thomas W. Proctor, President of the Bar Associa- 
tion of the City of Boston and Frederick W. Mansfield, President 
of the Massachusetts Bar Association, then addressed the court in 
support of the motion, expressing appreciation of Chief Justice 
Aiken. 


Chief Justice Hall responded on behalf of the court and 
ordered the memorial to be entered on the records. 

















